
It is against this backdrop, that the General Assembly recommended
the establishment of a Preparatory Committee,2Wto discuss further the major
substantive and administrative issues arising out ofthe draft Statute takinz~ , 0

into account the dilferent views expressed, the report of the Ad Hoc
Committee, written comments by States with a view to prepare a universally
acceptable, consolidated text ofa convention for an ICe, whichwould be a
next step towards the consideration by a conference of diplomatic
plenipotentiaries.

Preparatory Committee on the Establishment of the International
Criminal Court

The concern of the international legal community with the issue
of the proposed establishment of an ICC for the prosecution of persons
responsible for' dangerous violations of international laws' (defined as
international crimes or offences) has been a unique international
development. The Preparatory Committee on the Establishment of an
ICC met at the United Nations Headquarters in New York from 25 March
to 12 April. 1996. from 12 to 30 August. 1996.

In paragraph 368 of its report to the General Assembly the
Preparatory Committee had sought directions "to meet three or four times
upto a total of nine weeks before the diplomatic conference. To organise
its work so that it will be finalized in April 1998 and so as to allow
widest possible participation of States. The work should be done in
open-ended working groups, concentrating on the negotiation of proposals
with a view to producing a draft consolidated text of a convention to be
submitted to the diplomatic conference. No simultaneous meetings of

2H General Assembly Resolution 50\46 of II December, 1995. (It should be noted
that the Sixth Committee changed the name of the Ad Hoc Committee to
Preparatory Committee.)

Preparatory Committee will meet from 11 to 21 Febuary from-l to 15 August and from
I to 12 December. 1997. and from 16 March to 3 April 1998, in order to complete the
drafti ng of a convention. to be submitted to the diplomatic Conference. and requests
the Secretary General to provide the Preparatory Committee with the iiecessarv
facrlnies [or the performance of its work, . .
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working groups shall be held. The working methods should be fully
transparent and should be by general agreement in order to secure the
universal of the convention submission of reports on its debates win.
not be required.

The mandate to the Preparatory Committee, as .expressed in
paragraph 368 of its report" is to deal with the following namely:

(i) Definition and elements of crimes;
(ii) Principles of criminal law and penalties;
(iii) Organization ofthe court;
(Iv) Procedures;
(v) Complementarity and trigger mechanism:
(vi) Co-operation with the States;
(vi i) Establishment of the ICC and its relationship with the

United Nations;
(vi ii) Final clauses and financial matters;
(ix) Other matters.

March-April 1996 Session of Preparatory Committee

During its March-April 1996 session, the Preparatory Committee
focussed on the following questions:

(i) scope of jursdiction and definition of crimes,
(ii) general principles of criminal law,
(iii) complementarity,
(iv): trigger mechanism and
(v) cooperation between the Court and national jurisdiction.

For this purpose, the Preparatory Committee had before it, in
addition to the draft statute for an international criminal court adopted
by the IILC at its forty-sixth session, the report of the Ad Hoc Committee-
on the Establishment of an International Criminal Court" the comments
received pursuant to paragraph 4 of General Assembly resolution 49/53 of

30 Ai51/22 Voll.
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9 December, 1994, on the e tablishment of ICC 31 and a preliminary report
submitted by the Secretary General pursuant to paragraph 5 ofthat resolution,
on provisional estimates ofthe staffing, structure and C?sts ofthe establis~ent
and operation of an ICC32 Also before it was the Draft Code ofCnmes
azainst the Peace and Security of Mankind adopted by the Intemational
Law Commission at its forth-eighth session. the Basle Principles of, Justice
for Victims of Crimes and buse of Power, and Principle Guaranteeing the
Riuht and interests of Victims in the Proceedings ofthe proposed ICe~

Derrnition of Crimes

There was general agreement that the crimes within the
jurisdiction of the Court should be defined with clarity, precision and
specificity required for criminal law in accordance with the principle
nullum cnmen sine lege Some delegations, however, pointed out that as
the draft statute was a procedural instrument , any possibility of
duplication of or interference with the work of the ILC on the draft code
of crimes against the peace and security of mankind should be avoided.

Scope of Jurisdiction

On the question of the scope of jurisdiction of theK.C there
was general agreement, as indicated in the second paragraph of the
Preamble. that the junsdiction of the court should be limited to the most
serious crimes of concern to the international community to avoid
triv iahzrng the role and functions of the court and interfering with the
jurisdiction of the national courts. The second paragraph ofthe preamble
to the draft statute emphasizes that "such a court is intended to exercise
jurisdiction only over the most serious crimes of concern to the
international community as a whole." Proposed Article 20 dealing with
crimes within the jurisdiction of the ICC provides thus:

"The Court has jurisdiction in accordance with the Statute with
respect to the following crimes:

JI(NAC2H/aandAdd.I--l).
32 (NAC/2HII.2).
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(a) the crime of genocide;

(b) crimes against humanity

(c) the crime of aggression;

(d) erious violations of the laws and customs applicable in
armed conflicts;

(e) zrave breaches of the four Geneva Conventions of 12~
August 1949; and grave breaches of article 3 common to
the four Geneva Conventions of 12 August 1949"

There was general agreement that genocide met the jurisdictional
standard referred to in the second paragraph of the preamble.

As regards the inclusion of the crime of aggression. there were
different views. Some delegations were of the view that aggression
should be included to avoid a significant gap in the jurisdiction of the
court since aggression was one of the most serious crimes of concern to
the entire international community. Others oppposed its inclusion becau e.
of the lack ofa generally accepted definition of aggression for the purpose
of deterrnininz individual criminal responsibility. Some others expressed
support for providing a review mechanism under which aggression might
be added at a later stage to avoid delaying the establishment of the court
pending the completion of a generally accepted definition.

There was General azreement that serious violations of the lawb b

and customs applicable in armed conflict could qualify for inc1u ion
under the jurisdictional standard referred to in the second paragraph of
the Prea~ble. There were different views. however, as to whether this
category of crime should include violations committed in international
or non-international armed conflicts. Different views were also expressed
concerning the direct applicability of the law of armed conflict to
indivduals in contrast to states.
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Mention must be made of the view expressed by several delegations
that grave breaches of the Geneva Conventions had attained the status of
customary law and should be combined with other serious violations ofthe
laws and customs applicable in armed conflict under sub-paragraph (d),
with attention being drawn to the new definition proposed for the draft code
in contrast to the Yugoslav Tribunal Statute and a proposal being made to
amend the title ofthis category of crime accordingly.

There was general agreement that crimes against humanity met the
jurisdictional standard referred to in the second paragraph of the preamble.
It was stated that the definition of this category of crime should include a list
of exceptionally serious, grave or inhumane acts which shocked the
conscience of humanity, as for example, murder. ' extermination; enslavement;
deportation; imprisonment; torture; rape; persecution on political racial or
religious grounds.and other inhumane acts, etc.

Support was expressed for including various treaty-based crimes
which, having regard to the conduct alleged, constitute exceptionally
serious crimes of international concern as envisaged in article 20,
paragraph (e). The importance of the principle of complementarity was
emphasized with respect to these crimes.

While a number of delegations were of the view that international
terrorism qualified or inclusion under the jurisdictional standard referred
to in the second paragraph of the preamble, a number of other delegations
expressed the view that international terrorism did not deserve to be so
included because there was no general definition of the crime and
elaboratmg such a definition would substantially delay the establishment
of the court.

Some delegations supported the inclusion of apartheid and other
forms of racial discrimination as defined in the relevant conventions.
Some others supported inclusion of torture, taking of hostages, serious
drug trafficking offences which involved an international dimension,
and of serious threats to environment.
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General Principles of Crrminal Law

There was broad agreement that the fundamental principles of criminal
law to be applied to the crimes punishable under the statute should be clearly
laid down in the statute in accordance with the principles of nullum crimen
sine le~ and nulla poena sine lege The articulation of the fundamental
Principles of criminal law in the statute was considered consistent with the
prerogative of legislative competence of sovereign States. It would give the.
potential States Parties a clear understanding of the obligations entailed. It
vv ould also provide clear guidance to the Court and promote consistent
junsprudence. Furthermore, it would ensure predictability and certainty in
the application of law, which would be essential for the protection of the
riuhts ofthe accused.:=>

It was suggested that, in order to satisfy the requirements of
fairness, transparency, consistency and equality in criminal proceedings,
both the fundamental principles of criminal law as well as the general
and most important rules of procedure and evidence should be provided
in the statute. It was also proposed that the principle of procedural
legality and its legal consequences should be firmly established in the.
statute itself.

The principle of non-retroactivity was considered. fundamental
to any criminal legal system and, therefore, having regard to be
substantive link between this concept and article 39 of the statute nullum
crimen sine lege, this principle was sought to be clearly and concisely
set out in the statute, even though some of the crimes referred to in the
statute were recognized as crimes under customary international law. It
was also noted that the principle of nulla poena sine lege required that
the principle of non-retroactivity be clearly spelled out in the statute
and that the temporal jurisdiction ofthe court should be limited to those
crimes committed after the entry into force of the statute.

A general view was that since there could be no criminal
responsibility unless mens rea was proved, an explicit provision setting.
out all the elements involved should be included in the statute. The need
for including a provision setting out an age limit at which an individual could
be regarded as not having the requisite mens rea was widely supported.
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Complementarity Trigger Mechanism

The third paragraph of the preamble emphasizes that the ICC is
intended to be complementary to national criminal justice systems in
cases where such trial procedures may not be available or may be
ineffective. A view was, therefore, expressed that complementarity should
reflect the jurisdictional relationship between the ICC and national authorities
including national courts. It was generally agreed that aproper balance
between the two was crucial in drafting a statute that would be acceptable to
a large number of States. Different views were expressed on how. where,
to what extent and with what emphasis complements should be reflected in
the tatute.

The trigger mechanism touches upon two main clusters of issues:
acceptance of the Court's jurisdiction, State consent requirements and
the conditions for the exercise of jurisdiction (article 21 and 22): and
who can trigger the system and the role of the prosecutor (article 23 and
25).

It was suggested that the principle of complements be defined as
an element of the competence of the court and that the conditions, timing
and procedure for invoking this principle be clearly indicated. It was
proposed in this regard that the person named in the submission to the
court or the State party invoking this principle should provide supporting
information. It was further suggested that consideration be given to how
the complements regime would take account of national reconciliation
irutrative entailing legitimate offers of amnesty or internationally
structured peace processe .

As regards the acceptance ofthe Court's jurisdiction ·the view was
expressed that the inherent Jurisdiction of the court should not be limited to
l1enocide but should extend to all the core crimes as well. It was noted that
~hequestion of acceptance of the Court's jurisdiction was inextricably linked
to the question of precondition for the exercise of that jurisdiction, or consent.
as well as to the question of who might bring complaints. So as regards the
requirement of consent ofthe State where the crime was committed, it was
suzzested that article 21 (I )(b )(ii) be modified to cover situations where the;:,~
crime might have been committed outside the territory of any State. such as
on the hrgh seas. It was also noted that the Court could not exercise
Jurisdiction in relation to States not party to the statute.This.it was agreed
could become a particularly difficult issue when the State party was the
custodial State or its cooperation was indispensable to the prosecution.

It was noted that besides the third preambular paragraph the
principle ofcomplememarity involved a number of articles of the statute
central among which was article 35 on accessibility. It was said that the
principle of non bis in idem (rule against double jeopardy),set out in
article 42, was closely linked with the issue of complementarity and
that. therefore. this article should apply only to res judicata and not to
proceedings discontinued for technical reasons. It was argued that the
principle of non bis in idem should not be construed in such a way as to
permit criminals to escape any procedure. A view was expressed that
provisions of articles 26 and 27 adequately reflected the issue of
complementarity and avoided the risk of 'double jeopardy'

On the question ofthe trigger mechanism it was generally agreed
that the statute would not affect the role of the Security Council as
prescnbed in the Charter of the United ation. The Council would.
therefore. continue to exercise primary authority to determine and respond
to threats to and breaches of the peace and to acts of aggression and the
obligation of Member States to accept and carry out the decision of the
Council under Article 25 of the Charter would remain unchanged.
However, the following three concerns were voiced, namely:

(i) that it was important, in the design of the statute, to ensure
that the international system of dispute resolution - and
in particular the role ofthe Security Council - would not
be undermined;

152 153



(ii) that the statute should not confer any more authority on
the Security Council than already assigned to it by the
Charter; and

(i ii) that the relationship between the Court and the Council
should not undermine the judicial independence and
integrity ofthe Court or the sovereign equality of States.

On the question of the role of the Prosecutor, some delegations found
that the role of the Prosecutor, under article 25, was too restricted and that
States or the Security Council, for a variety of political reasons, would be
unlikely to lodge a conplaint. It was therefore urged that the Prosecutor should
be empowered to initiate investigations ex officio or on the basis of information
obtamed from any source.

In order to prevent any abuse of the process by any of the triggering
parties it was proposed that in the event of a complaint being lodged by
a State or an individual or initiated by the Prosecutor, the Prosecutor
would first have to satisfy himself or herself that a prima facie case
against an individual obtained and that the requirements of admissibility
had been satisfied. Some delegations did not however agree with the
notion of an independent power for the Prosecutor to institute a
proceedings before the court as, in their view, such an independent power
would lead to politicisation of the Court and allegations that the
Prosecutor had acted for political motives.

Cooperation between the Court and National Jurisdiction

On the question of cooperation between the court and national
JUrisdiction, it was widely agreed that since the proposed ICC would
not have its own investigative or enforcement agencies, the effectiveness
of the Court would depend largely upon the cooperation of national
jurisdiction in obtaining evidence and securing the presence of accused
persons before it. It was considered essential therefore, that the statute
provide the Court with a sound, workable and predictable framework to
secure the cooperation of States. It was proposed in this respect that the
legal framework governing cooperation between the States and the Court
should be broadly similar to that existing between the State on the basis
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of extradition and legal assistance agreements. This approach would ensure
that the framework of cooperation would be set forth explicitly and the
procedure in which each State would meet its_obligatio~s wo~ld be controlled
bv its national law, although there would be mstances m which a State must
a~end its national law in order to be able to meet those obligations. There
was also the position, however, that the statute should provide for an entirely
new regime which would not draw upon existing extradition and legal
assistance conventions, since the system of cooperation between the court
and the States was fundamentally different from that between States, and
extradition existed only between sovereign States. The obligation of
cooperation imposed by the statute on State parties would not prevent the
application of national laws in implementing such cooperation.

The principle of complementarity was considered particularly
important in defining the relationship and cooperation between the Court
and the States. It was suggested that the principle called for the
establishment of a flexible system of cooperation which would allow
for special constitutional requirements of States, as well as their
obligations under existing treaties.

There was general support for the view that all basic elements
of the required cooperation between the court and States should be laid.
down expect in the statute itself, while the list of such elements need not

be exhaustive.

August 1996 Session of Preparatory Committee

During its August 1996 Session, the PREPCOM considered the

following main topics, namely:

(i) procedural questions, fair trial and rights of the accused;
(i i) organizational questions (composition and administration

ofthe Court); and the
(iii) establishment of the Court and its relationship with the

United Nations.
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P,-ocedural questions, fair' trial and ,-ights of the accused

The draft statute on ICC outlines the requirements for a fair trial For
this purpose the applicable law. as outlined in article 33. relates to (a) the
statute itself: (b) the relevant applicable treaties and the principles and rules
of general international law: and (c) to the extent applicable. any rule of
nationality law. In the circumstance, though it ISdifficult to outline the elements
of a fair trial, there was general agreement on the importance of matters
concerning procedural questions and fair trial and rights of the accused but
divergent views were expressed on how best that need could be different
penal systems met. It was stated that the procedural rules should maintain a
balance between States and draw from their positive elements. It was
emphasized that an ICC should draw upon the practice of any system that
could a sisr it in the performance of its functions and not be used as a standard
to test the credibility of penal systems of individual States.

There was an overwhelming view, at least among some Asian _
Afncan countries, that in the interest of economy, extensive pre-trial
investigations should be left: to the charge of the complainant State and
not be taken over or initiated suo moto by the prosecutor's office. This, .
it wa believed. would facilitate in keeping the prosecutors office as a
professional body, and not merely an investigating agency, without in
anj manner interfenng in the sovereign and domestic jurisdiction of a
State

tate consent. for instance becomes crucial in matters relaunz to
arrest and ·surrender'. Arrest of a .suspect will always be carried ~ut

by a State pursuant to the judicial assistance which it renders to the
Court. In the case of pre-trial detention as enunciated in article 29 the
predomlllant view was that it should only be confined to situations in
which the accused is being detained by the court pending tnal and not by
the tate party pending a transfer to the court. At this staue, matters
concerning the grant of bail, the legality of detention and the~conditions
of detention should be wholly left: to the purview of the detaining State
and should not be subject to the control of the Court.

Although the complexities involved in surrendering the accused by a
State to the Court were addressed, this subject de erves further
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consideration. There would be intemallegallm~ediments or a constitu.tional
bar against surrender of nationals to any foreign forum. The. question of
extradition or dual criminality, i. e. the conduct alleged to be a cnm~, mus.t be

d d S a Crime by the requested State also needs further consideration.reuar e a
A~ardl'om the legal or constitutional bar, the oth.er grounds for refusal to

der need examination For these reasons. It would be necessary tosurren . .
take into account national laws and procedures. and han~oruze them to the

t ossible The procedures incorporated in the national laws becomeexten p . .
particularly important while evolving the rules of evidence.

The procedural laws which would be adapted from t.he n~tional
I Id also be identified 'There are for instance, notification ofaws cou . . .'
indictment; establishment of prima facie case; right of legal asslstan~e
for the suspect; scope for objections of jurisdictional as w~ll as ments
phase; fair and expeditions trial (with full respect. to the nghts .of the
accused trials should generally be open to public); pres~mptlOn of
innocence until proven guilty: non bis in idem (rule agams~ double
jeopardy); consideration of aggravating or mitigat~ng factors m award
of punishment; appeal and revi~w for .ma~enal err~r ~f la:v or
miscarriage of justice or manifest disproportion m sentencing; revision,
rule of specially (prohibition of trial for any offence other than that ~or
which accused was surrendered); and pardon and parole or cornmutation
of sentence under appropriate circumstances.

Organizational questions (composition and administration of the
Court)

With rezard to article 5 dealing with organs of the court, the
view was expre~sed that an indictment or an in:vestigations chamber for
pre-trial procedures should be added and 'that It shoul~ be com~os.ed of
three judges with the necessary authority to m?nItor .p.relImlllary
investiuation matters. It was pointed out that m addition to the
qualific~flOns already mentioned in the draft: article adopted by t~e I~C
the persons to be elected should possess ~xperience in humam.ta~Ian
law and the law of human rights, and that all Judges should have criminal
trial experience. Other attributes, should include high moral character.
impartiality, per onal integrity and independence. It was stressed that
the reference to 'criminal trial experience' should be clearly defined.
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, It ,was pointed out that since the Court to be established should be
universal In character" representing all sysems of the world, there was the
need for balance and ,dlversit~ in its composition, Therefore, judges should
be elected on the basis of equitable geographical representation,

Suppo,rt was expressed for the idea that the election of judges
should be carried out by the States parties to the Statute of the C rt I

h ou , t
was owever suggested that elections should be conducted either by the
Ge,neral Assembly, or by the ~sembly together with the Security Council,
as m the case of the InternatIOnal Court ofJustice,

Est~blishment of the COUI·tand its relationship with the United
Nations

A, close relationship between the Court and the United Nations
was ~onsldered an essential and necessary link to the universality and
~tandIng of th,e Court, though such a relationship should in no way
jeopardise tl,e mdependence of the Court, A special agreement either
elaborated simultaneously wi th the statute(as an annex theretojor at a
later st~ge, to be concluded between the two institutions would be
appropnate for the establishment of such a relationship ThehI' agreement
s ou d, h~we~er, be approved by the States parties to the statute
Ref~rence In this context,was made to the agreement between the United

at~ons and th~ InternatIOnal Tribunal for the Law of the Seas and that
between the United Naions and the International Atomic Energy Agency,

h G The Sixth Committee at its Fifty first session recommended to
~ e ~eral Assernblyv that the mandate of the Preparatory Committee
-'6e8reafl,med and it be directed to proceed in accordance with'paragraph
-' 0 ItS report Th S' h C 'P , , e ixt omrruttee also recommended that the

reparatory CommIttee" meet from II to 21 February from 4 to 15
~~~st, and from I to 12 December, 1997, and from 16 March to 3 April

',10 order to complete the drafting of a widely acceptable
consolIdated text of a convention, to be submitted to the diplomatic
conference" At its tl I ded ' ,, recen y cone u Fifty-first session the General Assembly

33 S
ec report N5 1/627, dated 3 December. 19%,
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accordingly requested the Secretary-General to provide the Preparatory
Committee with the necessary facilities for the performance of its work and
also decided that "a diplomatic conference of plenipotentiaries will be held
in 1998, with a view to finalising and adopting a convention on the
estabfishment of an lCC",

Broad areas of consensus and areas requiring harmonization

It may be recalled that the Special Meeting on the Establishment
of an ICe convened by the AALCC with the framework of the 35th
Session, held in Manila in March 1996, had requested the Secretary-
General ofthe AALCC to transmit the report and the proceedings of the
Special Meeting to the Chairman of the Preparatory Committee and
directed the AALCC Secretariat to monitor the outcome of the meetings
of the PREPCOM to be held in New York, In partial fullfilment of that
mandate the Secretariat had forwarded the report ofthe Special Meeting
to the Preparatory Committee in March 1996

Pursuant to the mandate of the 35th session of the AALCC
Ambassador Dr. Wafik Zaher Kamil, Deputy Secretary General,
represented the AALCC Secretariat at the Meeting of the Preparatory
Committee on the Establishment ofthe ICC held in ew York from 12th
to 30th August 1996, In the report" on his participation in that meeting
the Deputy Secretary General of the AALCC had assessed that the
Preparatory Committee in the course of its work made a lot of progress
on vital issues and a broad area of consensus emerged at the end of the,
meeting, He summarised these broad areas thus:

(a) There was unanimity on the need for the establishment
of the ICe.

(b) There was general support for the view that the Court
should be an independent judicial institution, However,
while some favoured an autonomous independent body.
others preferred that the Court form part of the UN,

34 Report presented during the 253rd Meeting of the Liaison Officers,
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(c) To establish the Court by a multilateral treaty. as recommended
by the IILC, seemed to enjoy general support, as the treaty
could proade the necessary independence and authority for
the Court. The idea of amending the Charter was put aside.

(d) A close relationship between the Court and the UN was
considered essential and a necessary link to the
universality and standing ofthe Court, though such a relationship
should in no way jeopardize the independence of the Court.

(e) There was a general agreement on the importance of procedural
questions. fairtrial and rights ofthe accused and the need to
elaborate further the relevant provisions. It was recognized
that respect for the rights of the accused were fundamental
and reflected the credibility of the Court and that there was
already a large body of international law on the subject. A
commonly shared view seemed to be that fundamental a
substantive principles of evidence should figure in the statute
itself write secondary and subsidiary rules could appear in
the Rules of the Court or other instruments.

(f) As for the method of decision-taking in the trial chamber, it was
generally accepted that it should be by a majority of judges,
although, very few supported the unanimity rule (at least in
case of a conviction).

In his report the Deputy Secretary General had also summarised
the areas which called for further harmonization within the Preparatory
Cornmittee. The report of the Deputy Secretary General Ambassador
Kamil pointed out:

(a) There was a divergence of views on the question of the
jurisdiction of the ICe. While there is convergence on the
issue of the Court exercising its competence on crimes of
genocide and war crimes, opinion was split on the question
of extending the jurisdiction of the Court to other crimes.
It has been proposed in this regard that the Court also have
jurisdiction over such crimes as aggression and drug
trafficking. This is related to items (b) and (c) listed below.

(b) A proposal was made to reformulate Articles 17 - 20 which
define' crimes'. it was felt that the Article 20, in particular,
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should be reformulated along the lines ofthe draft code with
each crime being defined in a separate article identifying the
essential elements ofthe offences and the minimum qualitative
and quantitative requirements.

(c) The principle of complementarity to be defined as an element
of the competence ofthe Court; the conditions timing and
procedures for invoking this principle need to be clearly
indicated.

(d) To examine the aspects relating to the effective functioning
of the Court vis-a-vis the primary responsibility of the
Security Council for the maintenance ofintemational peace
and security.

(e) Outlining of final clauses for the transitional arrangement
for the transfer of cases from the ad hoc tribunals to the
Court to avoid concurrent or parallel jurisdiction.

(f) There was no complete unanimity on the 'method for
establishing the Court.' Three earlier suggestions were
debated - an amendment to the charter of the UN making it
the UN s principal organ; a resolution adopted by the
General Ass.embly and or the Security Council; or the
conclusion of multilateral treaty. The latter suggestion
enjoyed wider support.

(g) On the question offinancing the court it was suggested that
it could be from the regular budget of the UN. On the other
hand. according to some suggestions the independence of
the court requires states parties to finance it through their
own contributions on the basis of the scale of assessments

of the U
(h) On the role ofthe Prosecutor vis-a-vis on-site investigations

spectrum of views were expressed. For instance, such
investiaations should only be conducted with the consento .
ofthe state concerned to enswe respect for its sovereignty
with the possible exception of situations in which the
national criminal justice systems was not fully functional.
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February 1997 Session of Prep com: Working Group on General Principles
ofCnminal Law and Penalties. Role ofthe AALCC

The Preparatory Committee met for the third time in ew York
from I I th to 21 st February 1997. Alongwith the Plenary an open ended
Working Group was constituted on General Principles of Crirmnal Law
and Penalties. Various proposals were submitted by the participating
delegations on:

The Secretariat has in the past followed the work of the International
Commission on the Establishment of an ICe. The matter has been

Law . ld i K Idiscussed at the 33rd and 34th Sessions of the Comrruttee he m ampa a
d Tokyo respectively. Following the adoption, by the ILe. of a draftan . .

Statute of the ICC the Secretariat organised a one day Seminar I~ ew
Delhi in January 1994. That Seminar on the pr~posed ICC.w~s chaired by
the then President of the Committee H.E. Dr. Najeeb AI Nauimi. The matter
was last discussed at the 35th Session of the Committee.

(i) the definition of 'crimes' and 'war crimes. '35

( ii ) crime of terrorism;
(III) crime of aggression."
(iv) criminal (individual) responsibility."
(v) crimes against humanity 3H

(vi) alternative to the review mechanism,"
(vii) command responsibility."

A reference was made to the Special Meeting in the Establishment
f ICC oruanised Within the framework of the 35th session of the.o an , 0 .

AALCC held in Manila (Philippines)in March 1996. That Special
Meeting held 3 sessions during the 5th and 6th March.l :96 whe~eat the
following countries presented their respective positrons during the
Special Meeting: Islamic Republic of Iran, Sing~pore, Japan. Ghal~a.
Egypt, People's Republic of China, Sudan, Republic of Korea, !~n~al11a,
India. Cyprus. Thailand, Qatar. Pakistan, Sri Lanka and the Phlhpptn~s .
Australia and Finland submitted their view as observers. Some countnes
made only oral representations.

In particular, drafts on 'crimes of terrorism' and 'crime of
aggression' were suggested, discussed and approved. This meeting was
inconclusive and no substantial progress was made on any of the
Important Issues.

In the course of the deliberations of the Working Group, it was
generally believed that while the ICC should definitely be an independent
Court. a careful balance between the different responsibilities of the
ICC and the Security Council will have to be found. Further, the
establishment ofthe ICC should not alter or diminish the competence of
the Security Council one of the main organs of the United ations.

The discussions at that Special Meeting revealed uruty 111
diversity Thouzh there were some differences in perspectives, there
was general una~mity in the overall purpose of promoting internat~~nal
progress among men and nations. The trends identified in the country POSItIons
presented by the various delegations are listed below.

J"
. NC\\ Zealand and S\\ nzerland (I-l February. 1<)97:(N AC.2-l91l <)77IWGlfDP.2):
so also Unucd Stales (I-l February. 1<)97: (N AC.2-l9/1997/ WGIIDP. I).

3C, German proposal with Explanatory Notes (1 8119 February, 1997) (N A'C 2-l9/
19lJ7IWGlJDP3)

37 Canada. Germany. Netherlands and the United Kingdom (14 February, 1<)97
(NAC 2-l91l9lJ7/WG[fDPl)

3H France (19 February. 1997: (NAC 2-l9119lJ7/WG lJDPA)
39 Belarus (20 February. 19lJ7 (N AC 2-lW 19lJ7IWGl. DP.5)
.tu Chairman's Text (I ~ February. 1<)97:(NAC 2-l9/l997IWG. 23/CRPJ) .
.tl 21. February. 1997.

Mode of Establishment

There was general agreement that there was a reed for the
establishment of an independent and impartial ICC free from political pressures
and tendencies. However, differences were noticed on the mode of
establishment of the court. The majority favoured the establishment of the
Court through a treaty or by a Multilateral treaty.
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