11 iz against this backdrop, that the General Assenibily recommended
the extablishment of a Prepamtory Committee. ™ 1o discuss flrther the major
substantive and sdministrative issues anang out of the daft Stanute. kg
inte account the dilferemt views expressed. the repon of the Ad Hoc
Commitice. witten comments by States with a view 1o prepare a umversally
scceptable, consolidated text of & convention for an 1CC, whsch would be a
nexi step towards the consideration by a conference of diplomanc

i

Preparatory Commitiee on the Establishment of the International
Crimimal Court

The concern of the mternabional legal community with the issue
of the proposed establishment of an ICC for the prosecution of persons
responsible for “dangerous violations of internitional laws” {defined as
international cnmes or offences) has been a unigue international
development  The Preparatary Committee on the Establishment of an
ICC met at the Linited Nations Headguarers in New York from 25 March
1o 12 April. 1996, from 12 10 30 August, 1996

In paragraph 368 of s repont to the General Assembly the
Preparatory Commirtee had sought directions “1o meet three or four times
upto a total of nine weeks before the diplomatic conference. To orgamse
tts work so that it will be finalized in April 1998 and 50 as 10 allow
widest possible participation of States  The work should be done in
open-cnded working groups. concentrating on the negotiation of proposals
with a view 10 producing a draft consolidated text of a convention to be
suibmitted to the diplomatic conference No simullaneous meetings of

* CGeneral Asscbly Resolution S35 of 11 December. 1995 (I showld be nated
that the Sovik Commniee changed the name of e Ad Hug Conmiliee 1o

Prapatnton Comumutice |

Preporaton Comminiet sill meet from 11w 21 Faouary from 4 10 15 Augus ud from
I ie 12 Decomber, 1997 and from 16 Marchio 3 April 1998, in order 1o complote the

dralting of j convention. 1o be subminied 10 the diplominic Conference. and regicsts
the Secretnin Geaeral Lo provide the Proparston Comuitiee wiil the necosian
Epcaliiies for the performmnce of nywork

g groups shall be heid The working methods should be fully

and should be by general agreement in order 1o secure the
rsal of the convention submission of reports on its debates win
it be required

The mandate to the Preparatory Committee, as expressed in
muraph 368 of its report™ is to deal with the following rmely

(i) Definition and elements of crimes,

(11)  Principles of criminal law and penalties,

(it} Organizaton ofthe coun.

() Procedures,

iv) Complementanty and tngzer mechamsm:

iv1) Co-operation with the States,

{vi) Establishment of the ICC and s relanonship with the
United Natons,

{viii) Final clauses and financial matters;

{ix) Other matters

il 1996 Session of Preparatory Committee

During s March-April 1996 session, the Preparatory Committee
pised on the following questions:

i} scope of jursdiction and definition of crimes,

(i) general principles of criminal law.

(i) complementarity.

(iv) trigger mechanism and

{v} cooperation between the Count and national junsdiction

For this purpose, the Preparstory Committee had before it. in
ilﬂnm 10 the drafi statute for an iternational cnminal court adopred
1LC at its forry-sixth session, the report of the Ad Hoc Commuttee-
{_.htllnEsthhmﬂnFm Intemational Criminal Court,, the comments
- feceived pursuant 1o paragraph 4 of General Assembly resolution 49/53 of

=
e
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W december. 1994, on the establishment of' 10C ™ and » prelimnany repor
submitted by the Secretury General pursuant 1o paragraph § of that resohation,
on provisionsl estimites of the staffing. structure and costs of the establishment
and operation of an 1CC™. Also before it was the Draft Code of Crimes
agmnst the Peace and Securty of Mankind adopred by the Intemational
Law Compussion at its forth-eigiith session, the Basle Pnnciples of. Justice
fosr Victims of Crimes and Abuse of Power, and Principle Guarantesing the
Rigghts and Imerests of Victims in the Proceedings of the proposed ICC

Dermition of Crimes

There was general agreement that the cnmes within the
unsdiction of the Court should be defined with clanty, precison and
speaificty required for crimnal law i accorlance with the principle
nullum comen soe lege Some delegations, however, pomnted out thar as
the draft statute was a procedural mstrument , sny possibility of
duplication of or interference with the work of the ILC on the draft code
of cnmes against the peace and secunty of mankind should be avoided

Scope of Jurisdiction

On the question of the scope of junsdiction of the ICC there
was peneral agreement. as indicated in the second paragraph of the
Preamble. that the junsdiction of the court should be limnted to the most
serions crimes of concern o the international community to avod
rrisiabizing the role and functions of the court and interfering with the
Jurisdiction of the national courts. The second paragraph of the preamble
v the drafl statute emphasizes that “such a court is intended (o exercise
gurisdiction only over the most serious erimes of concern to the
international community as a whole * Proposed Article 20 dealing with
crimes within the junsdiction of the 1CC provides thus

“The Count has urisdiction in aceordance with the Statute with
respect 1o the tollowing crimes

M AAC 24940 and Add 1-4)
Biaatzann

S
— —

the cnime of genocide.
(hj crimes agamst humanity
il the cnime of aggression.

() senous violations of the laws and custons applicable in
armed conthets.

tel  grave breaches of the four Geneva Comventions of |2
August 149, and grave breaches of article 3 common 1o
the four Geneva Conventions of 12 August 1949

There was general agreement that wenocide met the junsdictional
d referred to in the second paragraph of the preamble.

As regards the mclusion of the cnime of aggression. there were
different views  Some delegations were of the view that agyression
should be included 1 avoid a significant gap in the jurisdiction of the
gourt since aggression wis one of the most serous crimes of concern 1o
e entire international community. Others oppposed its inclusion hecause
 of the lack of a generally accepted definition of aguression for the purpose
- ofdetermining individual crimmal responsibility. Some others expressed
-~ suppont tfor providing a review mechamsm under which aggression migh
~ beadded ar a later stage 10 avord delaying the establishment of the court
m the completion of a generally accepred definition

- There was general agreement that senous violations of the laws
ind customs spplicable in armed conflict could gualify for inclusion
under the jurisdictional standard referred 1o in the second paragraph of
~ the Preamble. There were different views. however, as to whether this
category of crime should include violations commutted in international
0f non-international armed conflicts. Different views were also expressed
m the direct apphicability of the law of armed conther 1o
| in contrast 1o states.



Mention must be made of the view expressed by several delegations
that grave breaches of the Geneva Comventions had attmined the stanus of
customary law and should be combined wath other serious violations of the
Lnws and customs applicable in srmed conflict under sub-paragraph (d),
with attention being drawn to the new definition proposed for the drafl code
in contrast o the Yugoslav Tribunal Statute and o proposal being made 1o
amend the title of this category of cime accordingly

There was general agreement thal crimes agamst humanity met the

standard referred 1o in the second paragraph of the preambie

It was stated that the defimnon of thes category of cnmé should mclude a ha

of exceptionally senous, grave or inhumane acts which shocked the

conscrence of humanity, as for example. murder " extermimation. enslevemnent

deparanon, imprsonment, torture, rape. persecution on political racal or
relisous prounds;and other mbumane acts, etc

Suppor was expressed for inchuding vanous treary-bassd cnimes
which, having regard to the conduct alleged. constitute exceptionally
serious cnimes of international concern as envisaged in arncle 20
paragraph (e) The importance of the principle of complementarity was
emphasized with respect 1o these crimes

While a number of delegutions were of the view that intemational
terronism qualified or inclusion under the junsdictional standard referred
10 in the second paragraph of the preamble, s number of oiher delegations
expressed the view that internstional terrorism did not deserve to be so
ncluded because there was no general definition of the crime and

elaboratng such a definition would substantally delay the establishment
of the court.

Some delegations supported the inclusion of apartherd and other
forms of racial discrimination as defined in the relevant conventions
Somwe others supported inclusion of lorture, takmg of hostages. serious
drug afficking offences which mvolved an imernational dimension.
and of serious threats to environment
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Principles of Criminal Law

Theere was broad agreement that the flndamental principles of crammal
w o be apphed mihmmup.uﬂd:hundnrﬂr: statute should be clesly
#I:Wﬂ it thee statute in accordsnce with the prmciples of nullum crimen
und ulla_poena sing lege The articulation of the fundimental
aenciples of ermmal law in the sstute was considered consistent with the
sumtivie of legislative competence of soverenzn States. [t would wive the
' States "arties a clear understanding of the obligations entailed 1t
mﬂ also provide clear guidance to the Court and promote consistent
Furthermore, it would ensure predictabiliy and certanty in
;g.- n of law. which would be essential for the protection of the
mghts of the accused

E

It was sugwesied that. i order to satisfy the requirements of
fhirness. transparency. consistency and equality m criminal proceedings,
bath the fundamental principles of criminal law as well as the general
and most imponant rules of procedure and evidence should be provided
in the statute. It was also proposed that the principle of procedural
, “and ns legal consequences should be firmly established in the.
statute itsell

| The principle of non-retroactivity was considered fundamental
A0 #ny criminal legal system and, therefore. having regard 10 be
substantive link between this concept and article 39 of the statute nullum
mw this principle was sought to be clearly and concisely
gel ot in the statute, even though some of the erimes referred to i the
statute were recognized as erimes under customary international law It
s also noted that the principle of pulla poena sing lege  required that
the principle of non-retractivity be clearly spelled vut in the statute
wnd thast the temporal jurisdiction of the court should be limited to those
crimes committed after the entry into force of the stanne

A general view was that since there could be no crinunal
responsibility unless mens rea was proved, an explicit provision setting.
out all the clements invalved should be included in the statute The need
*fior including a provision settmy out an age limit at whech an mdiadual could
lbe regarded as not having the requesite mens ea was widely supporied
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Complementanity

The third paragraph of the preamble enphasizes that the 1CC s
mtended 10 be complementary to nabonal cnimanal justice systems in
cases where such trinl procedures may not be available or may be
ineffectve. A view was, therefore, expressed that complementanty should
reflect the unsdictonal relanonship benween the 1CC and natonal authornties
wchuding national courts. 1t was generally agreed that a proper balance
between the two was crucial in drafting & stanue thar would be acceptible 1o
o laree number of States. Dafferent views were expressed on how, where
1o whatt extent and with what emphasis complements should be refleced in
the statute

It was suggested that the principle of complements be defined as
an element of the competence of the coun and that the conditions, timing
and procedure for invoking this principle be clearty indicated It was
proposed m this régard that the person named in the submission 10 the
courtof the State party mvoking this pnnciple should provide supporting
infopmation. 1t was further suggested that consideration be given to how
the complements regime would take account of national reconcihution
imtatives entniling legitimate offers of amnesty or imemationally
structured pence processes

It was noted that besides the third preambular paragraph the
principle of complementarity mvolved a number of articles of the siatute
central among which was article 35 on accessibility. 11 was said that the
principle of non bis i idem (rule 2agmnst double jeopardy).set out m
article 42, was closely linked with the issue of complementarity and
that, thevefore. this article should apply oniy to res judicata and not to
proceedings discontinued for techmical reasons. It was argued that the
principle of non bis in dem should not be construed in such a way as to
permin cnminals 1o escape any procedure. A view was expressed thal
provisions of articles 26 and 27 adequately reflected the 1ssue of
complementarity and avorded the risk of “double jeopardy '
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W' Viechanism

The triggger mechanism touches upon two main chusters of sues

. of the Count’s jurisdiction, State consent requirements and
he conditions for the exercise of junsdiction (article 21 and 22). and
who can mrigger the system and the role of the prosecutor (article 23 and
=)

As regards the acceptance ol the Court’s junsdiction the view was
i that the inherent junsdiction of the court should not be imned 1w
genocide but should extend 10 allthe core ermes as well It was noted that
*the question of acceptance of the Court's jurisdiction was inextricably linked
10 the question of precandition for the exercise of that junsdiction, o consent
as well as to the question of who might bring complaints. S0 as regards the
w of consent of the State where the crime wis comnuitted. it was
sugested that article 21 1)(b)ii) be modified to cover situations where the
 crime amszht have been commined outside the termtory of any State. such as
on the hugh seas. It was also noted that the Count could not exercise
o in relation to States not party to the statute This.it was agreed
 could become a particularly difficult issue when the State party was the
' custodial State of its cooperimon was indispensable 10 the prosecution

Onthe question of the trigger mechanism it was generally agreed
that the statute would not affect the role of the Secunty Council as
prescribed in the Charter of the United Natons. The Council would,
therefore. continue 10 exercise primary. authority to determane and respond
1o threms to and breaches of the peace and 10 acts of aggression and the
obligation of Member States to accept and carry out the !ﬂur:muu of the
Council under Article 25 of the Charter would remain unchanged
However. the following three concerns were vaiced, namely

(i) that itwas important, in the design of the statute, 1o ensure
that the international system of dispute resolution - and
in particular the role of the Security Council - would ot
be undermuned;
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it that the statute should not confier any more authornity on
the Securnty Council than already assigned to it by the
Charer, and

(uid  that the relationship between the Court and the Council
should not undermine the judical mdependence and
integrity of the Coun or the sovereign equality of States

O the question of the role of the Prosecutor. some delewations found
that the role of the Prosecuton, under arhicle 25, was 1oo restrcted and that
Siates or the Secunity Council, for a vaniety of political reasons, would be
unlikely to lodue a conplasmt Ir was therefore urged that the Prosecutor should
be empowened 1o mtiate mvestigations gx officio or on the bisis of information
obtamed from any source

In order to prevent any abuse of the process by any of the trigeenny
parties it was proposed that in the event of a complaint being lodged by
i State or an individual or mitiated by the Prosecutor, the Prosecutor
would first have to satisfy himself or hersell that a prima facie case
against an mdividual obtamed and that the requirements of adomissibility
had been sanstied  Some delegations did not however agree with the
notion of an independent power for the Prosecutor 1o institute a
proceedings before the court as, in their view, such an independent power
would jead to polincisation of the Coun and allegations that the
Prosecutor had acted for political motives

C ooperation between the Court and National Jursdiction

On the question of cooperation between the court and national
jursdiction. it was widely agreed that since the proposed [CC would
not have its own investigative or enforcement agencies, the effectiveness
of the Court would depend largely upon the cooperation of national
rsdiction in obtaiming evidence and secunng the presence of accused
persans betore it It was considered essential therefore, that the statute
provide the Court with a sound, workable and predictable framework 1o
secure the cooperation of States. 1t was proposed in this respect that the
legal framework woverming cooperation between the States and the Coun
showild be broadly similar to that existing between the State on the hasis

| 54

o extradition and lexal assistance agreements This approach would ensure

that the framework of cooperation would be set forth explicitly and the

in whch each State would meet its oblizations would be controlled

‘Ihhm law, alihough there would be instances in which a State must
amend its national law in order to be ahle 10 meet those obligations  There
s also the position. however, that the statute should pruvid-!: fior an entirely
pew regime which would not draw upon existing extradition and legal

ance conventions, since the system of cooperation between the coun

and the States was fundamentally different from that between States, and
.-f.'-;md.-'.tinn existed only between sovereign States.  The obligation of

gooperation imposed by the statute on State parties would not prevent the
Hﬂimtlmnf national laws s implementing such cooperation

The principle of complementanty was considered parmcularly
wminﬂimmmmw m-upuiﬁuqhnwmmcfm
and the States It was sugyested that the prnciple calied for the
gstablishment of a flexible system of cooperation which would lllmu
for special constitutional requirements of States. as well as thew
obligations under existing treaties

There was general support for the view that lllhutm
of the required cooperation between the court and States should be laid,
down expect in the statute itself, while the list of such elements need not
be exhaustive

August 1996 Session of Preparatory Committee

During its August 1996 Session, the PREPCOM considered the
following main topics, namely:

(iy  procedural questions, fiir tnal and rights of the accused,

(i}  orgsnizational questions (composition and administralion
of the Court), and the

(i) establishment of the Court and itz relationship with the
United Nations.
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Frocedural questions, fair trial and vights of the accined

The draft statite on 1CC outlnes the r 1y

o : requirements for a fair tral For
this putpase the applicable law. as outlined in article 33, relates to (a) the
m_mm.-luul_tlhl the relevant applicable treaties and the prciples and mubes

penal systems met huummdduﬂtpmmhnlniu!lmﬂm' "
hahm:_b:mmﬂnn-ﬂduwfmmthurmzm Itm:
m@mlﬂ'ﬁmﬂdmmmmdmmthl
mﬁm:thﬁmn{nﬁmm-ﬂmhmﬂnmm
mmdradﬂyd‘puﬂqmurnﬂhﬂudﬂﬂn

There was an overwhelming view ol least amon

_ : g sOme Asan -
-uim countnies. that m the interest of cConomy. extensive pre-trial
Mﬂlﬁﬂm”lﬁhﬂlﬂhdﬂlﬂtﬂfﬂtfﬂmﬂl State and

professional body. and not merely an nvestigating agency. without in

any manner interfening m the sovereign and domestic junsdiction of a

W view was that it should only be confined to situations in

it ﬂumdk 15 hm'lgdutmmd by the court pending trial and noq by

a5 p::;‘ pending i transfer to the court A this stage, matlers

ufdm 'hngrm of bail. the legality of detention and the conditions

b mlﬂn uld bl: wholly left 1o the purview of the detmmng Stare
ld not be subject to the control of the Court

- Ahhhmuhﬂwmnphuﬂiuimﬂwd In surrendering the accused by a
to the Court were nddressed. this subject deserves further
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wn There would be mternal legal impediments or a constriutional
par agminst surrender of nationals to any foretgn forum. The question of
etradinon or dual cnminality. 1 e the conduct alleged 10 be a cnme. must be
g as a cnme by the requested State also needs further comsideranion
- Apart from the legal or constitutional bar, the other grounds for refusal 1o
-sumender necd examimation  For these reasons. it would be necessary to
pake into account national laws and procedures and harmamaze them to the
exient possible. The procedures incorporated in the national laws become
particularty important while evolving the rules of evidence

The procedural laws which would be adapted from the national
Jaws could also be identified. “There are for instance, notification of
i establishment of_prima facie case, right of leyal assistance
for the suspect, scope for objections of jurisdictional as well as merits
phase. fair and expeditions trial (with full respect 10 the rights of the
“mccused tnals should generally be open to public), presumption of
innocence until proven guilty, non bis i idem (rule against double
jeopardy ), consideration of aggravating or nitigating factors in award
of punishment. appeal and review  for material error of law or
miscarnage of justice or mamfest disproportion in sentencing, revision,
rule of specally ( prombition of trial for any offence other than that for
‘which accused was surrendered), and pardon and parcle or commutation
“of sentence under appropriale circumstances.

Ovganizational questions (composition and administration of the
Court)

With regard 1o article § dealing with organs of the court. the
view wis expressed that an indicement or an investigations chamber for
pre-tnal procedures should be added and “that it should be composed of
three judpes with the necessary authority to monitor preliminary
Investigation matters It was pointed out that in addition 1o the
qualificafions already mentioned in the draft article adopted by the ILC
the persons 1o be elected should possess experience in humanitarian
lww and the law of human nghts, and that all judges should have criminal
trinl experence  Other attnbutes, should include high moral character,
impartiahty, personal imegrity and independence It was stressed that
the reterence to “crminal trial expenence’ should be clearly defined
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Support was expressed for the idea that the election of judges
should be carmied out by the States parties to the Statute of lhﬂ‘n]m h
was however suggested that elections should be conducted either by the
thua.l Assembly, or by the Assembly together with the Secunity Council
as irf the case of the Internationsl Court of Justice

Establishment of the Court and its relationship with the United

A close relationship between the Coun and the Uinited N

was considered an essential and necessary link to the uniulrnlli:;rt Tr:
standing of the Court, though such g relationship should in no
reopardise tle independence of the Court. A special agreemen !i:;::!:
eluborated simuttaneously wi th the statutel as an annex lh-umu}lnr at n
later Stage. 10 be concluded between the two institutions wiold be
:ﬁgmpnm for the establishment of such a relationship. The agreement
. uld. however, be approved by the States parties 1o the stature

m_ n ﬂu:umm‘wu made to the agreement between the United
Nations and ﬂm lmm-n_unmﬂ Tribunal for the Law of the Seas and tha:
between the United Naions and the International Atomic Energy Agency

The Sixth Committee at its Fifty first session
recommended 1
::Gmml Assembly" that the mandate of the Preparatory cm:cf
Jﬁlmnﬁu and ithe : tﬂnnwndhmﬂum“ﬁh'mph
mpnn.'_lhimh(‘mmmMnmﬂadlhu the
"m:‘ﬁﬂleue"mm from 11 10 21 February, from 4 1o 1%
mlm oyl 1 to 12 December, 1997, and from 16 Marchto 3 April
- In order to complete the drafting of a widely accepiable

m
Sec repon ASS1427T. dosed 3 Diovember 1%
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. pccordmgly requested the Secretary-General to provide the Preparatory

Committes with the necessary facilitics fix the performance ol its work and
also decided that “a diplomatic conference of plempotentianes will be held
1998 with a view to finalising and adopting a convention on the
estabfishiment of an WKCC™

Broad areas of consensus and areas requiring harmonization

1t may be recalled that the Speciul Meeting on the Establishment
of an 1CC convened by the AALCC with the framework of the 35th
‘Session, held in Manila in March 1996, had requested the Secretary-
General ofthe AALCC 1o transmit the report and the proceedings of the
‘Special Meeting to the Chairman of the Preparatory Committee and
“directed the AALCC Secretanat to monitor the outcome of the meetings
of the PREPCOM 1o be held in New York. In partial fullfilment of that
-mandare the Secretariat had forwarded the report ofthe Special Meeting
to the Preparatory Committee in March 1996

Pursuant to the mandate of the 35th session of the AALCC
Ambassador Dr Wafik Zaher Kamil, Deputy Secretury General,
represented the AALCC Secretaniat at the Meeting of the Preparatory

Commuitee on the Establishmem of the ICC held in New York from | 2th
to 30th August 1996 In the report™ on his participation in that meeting
the Deputy Secretary General of the AALCC had nssessed that the
Preparatory Committee in the course of its work made a ot of progress
“on vital issues and & broad area of consensus emerged at the end of the
mecting  He summansed these broad areas thus

(a) There was unamimity on the need for the establshment
of the ICC

(b}  There was general support for the view that the Coun
should be an independent judicial institution  However
while some favoured an sutonomous independent body.
others preferred that the Count form part of the UM

M Bepon prescnted duning the 283rd Mecting of the Lisison Officens
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ic)  Toesmblishihe Court by amultilateral treaty, as  recommended
bv the lILC, seemed to enjoy general support, as the treaty
could proade the necessary independence and authonty for
the Court. The idea of amending the Charter was put aside

idy A close relationship between the Court and the L'N was
considered essential and & necessary link 1o the
umversality and standing of the Court, though such a relanonship
should in no way jeopardize the independence ot the Coun

ie) There wasa zeneral agreement on the importance of procedural
queshons, twr tnal and nghts of the accused and the need to
elaborate further the relevant provisions. 1t was recognized
that respect for the rights of the accused were fundamental
and reflected the credibility of the Court and that there was
already a large body of international law on the subject. A
commonly shared view seemed to be that fundamental a
substantive pnnciples of evidence should figure in the statute
itself wnte secondary and subsidiary miles could appear in
the Rules of the Coun or other instruments.

i) Asfor the method of decision-taking in the trial chamber, it was
generally accepted that it should be by a majority of judges.
although, very few supported the unammity rule {at least in
case ol g conviction)

In his report the Deputy Secretary General had also summarised
the areas which called for further harmonization within the Preparatory

Commutiee. The report of the Deputy Secretary General Ambassador
boamil ponted out:

(a) There was a divergence of views on the question of the
Jurisdiction of the 1CC. While there is convergence on the
issue of the Court exercising its competence on crimes of
genocide and war crimes, opinion was split on the question
of extending the jurisdiction of the Court 1o other erimes
It has been proposed in this regard that the Court also have
jurisdichion over such crimes as aggression and drug
trafficking  This is related to items (b) and (c) listed below.

{b) A proposal was made to reformulate Articles 17 - 20 which
define ‘crimes’. 1t was felt that the Article 20, in particular,

160

should be reformulated along the lines of the drafi cc{de with
each crime being defined in a separate article idenufying the

essential elements of the offences and the mimmum qualitative
and quantitative requirements

(¢} The principle of complementarity 10 be defined asan element

of the competence of the Court; the conditions nming and
procedures for invoking this principle need to be clearly
mdicated.

(d) Toexamine the aspects relaning to the effective functiomng

of the Court vis-g-vis the pnmary responsibihity of the
Secunty Council for the maintenance ol international peace
and security

{¢) Outlining of final clauses for the transitional arrangement

i

for the transfer of cases from the ad hoc tribunals to the
Court 1o avoid concurrent or parallel jurisdiction.

There was no complete unammity on the ‘method for
establishing the Court.” Three earlier suggestions were
debated - an amendment to the charter of the UN making 11
the UNs principal orzan: a resolution adopted by the
General Assembly and or the Security Council. or Tha:
conclusion of muhtilateral treaty.  The latter suggestion
enjoyed wider support.

{) Onthe question of financing the court It wads suguested that

th}

it could be from the regular budget of the UN. On the other
hand. according to some suggestions the independence of
the court requires states parties to finance it through therr
own contributions on the basis of the scale of assessments
of the L' . o

O the role of the Prosecutor vis-a-vis on-§ite mvestigations
spectrum of views were expressed.  For instance, such
investioations should only be conducted with the consent
of the state concerned 1o enswe respect for its soverewgnty
with the possible exception of situations in wlﬁch the
national criminal justice systems was not fully functional
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Echruary. 1997 Session of Prepeom: Working Group on General Principles
of Urimunal Law and Penghties

I'he Preparatory Comimittee met for the third time in New York
trom |1 thto 21 st February 1997 Alongwith the Plenary an open ended
Workme Group was constituted on General Principles of Crimimal Law

and Penaltes. Vinous proposals were submitted by the participating
delegntions on

(i) the definition of ‘cnmes” and “war crimes ™
iy crime of terrorism,

tinp  cnme of aguression **

(v criminal (individual) responsibility *°

(v} crimes agamst humanity *

(vi)  alternatve to the review mechanism ™

(vt} command responsibility *

In particular. drafts on ‘cnmes of terrorism’ and ‘crime of
nggressian’ were suggested, discussed and approved  This meeting was
inconclusive and no substantial progress was made on any of the
IMPONANT Issues.

In the course of the deliberations of the Working Group. 1t was
uenerally believed that while the 1CC should definitely be an independent
Court. a careful balance between the difterent responsbilinies of the
ICC and the Security Council will have to be found Further, the
um.hlilhrfm ofthe ICC should not alter or diminish the competence of
the Secursty Council one of the main orgams of the United Nations

* N Zeokaid snd Switseriond (14 February, 1997 (A/AC 1 19TIWGIDP Ty,
"m:mdﬁnllI;FTm l:iT (ASAC.2HW 19T WOIDP 1)
with ; ;
"Immnmmﬂ Aplanaiony Notes (1 819 February, [997) (AVAD 24w
Cunnda, Germany, Netherlands ind the United Kingdom {14 Febnsny, 1997
(ATAL 249/ 199 T WGIDPY) :
" France | 19 Fcbnan, 1997 (A/AC 209 1957/WG LDP &
" Bl | 20 Febnan. 1997 { A/AC 249 199T/WGL DP9

FChairmian's Toxat 18 Februan,. 1997 (AAC 2409/ [UT/WEL 1ICRAY)
21, Februan, 11997
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Role of the AALCC

The Secretanat has in the past followed the work of the Internatonal
Law Commassion on the Establishment of an ICC  The matter has been
discussed st the 3 3rd and 34th Sessions of the Commuttes held n Kampala
and Tokvo respectively. Followmng the adoption, by the ILC, of a draft
‘Sparute of the 1CC the Secretariat organised n one day Seminar in New
Delhi in January 1994 That Seminar on the proposed 1CC was chaired by
the then President of the Committee HE Dr. Najeeb Al Nawimi The matter
itk st discussed at the 35th Session of the Commitiee

A reference was made 10 the Special Meeting in the Establishment
of an ICC, organised Within the framework of the 35th session of the
Al held in Manila (Philippines)in March 1996 That Specil
Meetin held 3 sessions during the 5th and &th March 1996 wherest the
Jfollowing countries presented their respective positions dunng the -
Special Meeting © Islamic Republic of Iran, Smgapore, Japan, Ghana,
[Euypt. People’s Republic of China, Sudan. Republic of Korea, Tanzania,
Andea. Cyprus. Thailand, Qatar. Pakistan, Sri Lanka and the Philippines
Australin and Finland submitted their view as observers Some countries
made only oral representations

The discussions at that Special Meeting revealed umty n
diversity.  Though there were some differences in perspectives, there
was general unamimity in the overall purpose of promoting international
- progress among men and natons. The trends dentified in the country positions
- presented by the vanous delegations are listed below.

Mode of Extablishment

There was general agreement that there was a peed for the
 establishment of an independent and impartial ICC free from political pressures
~and tendencies.  However, differences were noticed on the mode of
- establishment of the court. The majority favoured the establishment of the
- Court through a treaty or by 8 Multilateral treaty.
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